JUNE 2019
VOL. 19-6
PRATT’S ENERGY LAW REPORT

PRATT’S

ENERGY LAW
REPORT

EDITOR’S NOTE: OFFSHORE WIND
Victoria Prussen Spears
THE ECONOMIC AND REGULATORY OUTLOOK
FOR U.S. OFFSHORE WIND
Robert A. James, Elizabeth V. Moeller,
Andrew D. Weissman, Bryan M. Stockton, and
Andrew McCoy

JUNE 2019

TCI PROPOSES TO REDUCE CARBON EMISSIONS
FROM TRANSPORTATION IN THE NORTHEAST
Jean-Philippe Brisson, Joshua T. Bledsoe,
David B. Amerikaner, and Benjamin W. Einhouse
DUKE ENERGY FLORIDA AND PRE-CERCLA
INDIRECT LIABILITY
Chase R. Raines

FERC ISSUES NOTICES OF INQUIRY ON
ELECTRIC TRANSMISSION INCENTIVES AND
CALCULATING RETURN ON EQUITY
Sean A. Atkins, Kenneth G. Jaffe,
Michael N. Kunselman, Andrea Wolfman, and
Michael E. Kellermann
FERC REVISES INTERLOCKING OFFICER AND
DIRECTOR REGULATIONS
Mark R. Haskell, George D. Billinson, and
Lamiya N. Rahman
FERC CLARIFIES ORDER NO. 845’S
INTERCONNECTION REFORMS
Joseph W. Lowell and Pamela Tsang Wu

VOL. 19-6

TCI Proposes to Reduce Carbon Emissions
from Transportation in the Northeast
By Jean-Philippe Brisson, Joshua T. Bledsoe, David B. Amerikaner, and
Benjamin W. Einhouse*
The Transportation & Climate Initiative’s proposal is poised to become its
own carbon reduction program with a focus exclusively on the transportation sector, alongside the Regional Greenhouse Gas Initiative’s existing cap
and trade program. The authors of this article discuss the proposal.
The Regional Greenhouse Gas Initiative (“RGGI”) will soon have a
transportation-focused companion to its functioning power plant-focused
cap-and-trade program. Operating under the banner of the Transportation &
Climate Initiative (“TCI”),1 most of the RGGI jurisdictions are now actively
developing a program to address carbon emissions from the combustion of
transportation fuels. TCI is currently seeking input from stakeholders and
designing the policy during the summer and fall of 2019, with the intention
that each participating jurisdiction adopt and implement the policy in 2020
and beyond.
The structure of the program is not yet clear. In its initial press release in
December 2018,2 TCI indicated that the program would cap and reduce
transportation fuel emissions, with revenues from the system reinvested in
carbon-reduction technologies and transportation infrastructure. However, key
details of the program, including the level of the emissions cap, the mechanisms
for auctioning and reinvesting auction proceeds, and the categories of entities
covered by the program (i.e., the point of regulation), have not been
determined. These details are likely to emerge as TCI holds workshops,
roundtables, and seeks input from stakeholders as part of its public outreach
effort.
BACKGROUND ON RGGI AND TCI
When its first compliance period began in 2009, RGGI3 became the first
mandatory market-based program in the United States to regulate greenhouse
*
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1

https://www.transportationandclimate.org/.

2

https://www.georgetownclimate.org/files/Final_TCI-statement_20181218_formatted.pdf.

3

https://www.rggi.org/.
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gas (“GHG”) emissions. RGGI caps carbon dioxide (“CO2”) emissions from
fossil-fueled power plants on a regional level, and then sells allowances to emit
CO2 at quarterly auctions. The proceeds from these auctions are used to invest
in energy efficiency, renewable energy, and other consumer-benefit programs.
Regulated entities in RGGI states must hold and retire allowances equal to their
CO2 emissions over a three-year control period.
The nine Northeast and Mid-Atlantic states that make up RGGI include:
•

Connecticut;

•

Delaware;

•

Maine;

•

Maryland;

•

Massachusetts;

•

New Hampshire;

•

New York;

•

Rhode Island; and

•

Vermont.

New Jersey left RGGI in 2012 following a decision from then Governor Chris
Christie, but is now in the process of rejoining. Virginia is in the process of
joining RGGI for the first time. Both New Jersey and Virginia hope to
participate in the 2020 RGGI allowance auction.
Since 2009, GHG emissions from the power sector covered by RGGI have
decreased by 53.3 percent when compared with the average baseline emissions
between 2006 and 2008.4 In addition, according to an independent study5 by
Analysis Group in 2018, RGGI led to approximately $1.4 billion in economic
value added between 2015 and 2017, a result the study attributed to participant
states’ spending on energy efficiency measures, community-based renewable
energy projects, customer electric bill assistance, GHG reduction measures,
research, and education and job training programs, using funds derived from
RGGI’s carbon allowance auctions.
4
This decrease in CO2 emissions only relates to RGGI electric generation sources, and
factors in CO2 emissions reductions from broader economic and industry factors, as well as the
RGGI program design and implementation. The Economic Impacts of the Regional Greenhouse Gas
Initiative on Nine Northeast and Mid-Atlantic States, The Analysis Group, April 17, 2018, pg. 3,
available at https://www.analysisgroup.com/globalassets/uploadedfiles/content/insights/publishing/
analysis_group_rggi_report_april_2018.pdf.
5

https://www.analysisgroup.com/globalassets/uploadedfiles/content/insights/publishing/
analysis_group_rggi_report _april_2018.pdf.
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TCI was formed nine years ago as an offshoot of RGGI, and includes all of
the current RGGI member states as well as New Jersey, Virginia, Pennsylvania,
and the District of Columbia. Ten of the TCI jurisdictions decided to
participate in the TCI program to cap GHG emissions from transportation:
•

Connecticut;

•

Delaware;

•

Maryland;

•

Massachusetts;

•

New Jersey;

•

Pennsylvania;

•

Rhode Island;

•

Vermont;

•

Virginia; and the

•

District of Columbia.

More jurisdictions, such as New York and Maine, likely will eventually join.
TCI is facilitated by the Georgetown Climate Center and is administered by
state and district agencies located within the 13 TCI jurisdictions. Each agency
is free to determine whether, and how, it will participate in individual projects
and working groups.
TCI’S PROPOSAL: THE DETAILS
The low-carbon transportation program will be refined over a one-year
development process, which will include input from stakeholders and experts.
Though the structure of the program is not yet clear, the TCI press release
indicates a potential approach: set a cap on carbon emissions from transportation, and reduce the cap over time. Allowances to emit carbon emissions under
the cap could possibly be sold and traded as part of this program, much like the
current RGGI program for power plants. In other words, it would appear that
the TCI proposal is poised to become its own cap-and-trade program, alongside
RGGI, with a focus exclusively on the transportation sector.
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CONTRAST WITH LOW-CARBON FUEL STANDARDS
Several jurisdictions worldwide, including California,6 Oregon,7 British
Columbia,8 and the United Kingdom,9 have existing policies in place to reduce
the carbon intensity of transportation fuels using variations on a low-carbon
fuel standard (“LCFS”). Some of these programs mandate the blending of
biofuels into petroleum-based fuels, and some include provisions for auctioning
and trading compliance credits. Some, like California, focus not only on
emissions of carbon dioxide, but on all greenhouse gases emitted by the
transportation sector. All of the LCFS programs measure life cycle emissions—
including the direct effects of producing and using the fuel, as well as the
indirect effects, such as land use changes, that are primarily associated with
biofuels—to calculate carbon intensity.
It does not appear that TCI is considering an LCFS standard for the
Northeast at this time. Rather, it appears that TCI’s proposal is, for the time
being, focused solely on regulating tailpipe emissions of transportation fuels.
TCI’S PROPOSAL GOING FORWARD
TCI is in the process of engaging the public, stakeholders, and expert
consultants, and has set a timeline to conduct modeling activities and review of
potential design decisions and impacts. As detailed below, TCI has scheduled
both a technical workshop and roundtable discussion as part of public outreach
efforts, and welcomes fuel providers and other stakeholders to these events for
input on TCI policies. In addition to developing a low-carbon policy proposal
for transportation fuels, the TCI program may include complementary policies,
such as coordinated infrastructure planning, land use planning improvements,
and the development of green banks and other innovative financing mechanisms.
In late February 2019, signatories to the TCI agreement finalized the schedule
for developing this plan at a meeting in Washington, D.C. The schedule calls
for arranging stakeholder meetings and conducting modeling activities during
the spring and summer of 2019, and releasing specific regional policy options
to the public for feedback in the fall of 2019. The final proposed plan is
scheduled to be publicly released by December 2019.
The introduction of a low-carbon fuels program in the Northeast represents
a significant development for the clean transportation industry. The lengthy
6

https://www.arb.ca.gov/fuels/lcfs/lcfs.htm.

7

https://www.oregon.gov/deq/aq/programs/Pages/Clean-Fuels.aspx.

8

https://www2.gov.bc.ca/gov/content/industry/electricity-alternative-energy/transportationenergies/renewable-low-carbon-fuels.
9

https://www.gov.uk/guidance/renewable-transport-fuels-obligation.
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development process also offers fuel suppliers, both traditional and low-carbon
intensity, an opportunity to engage with policymakers to help craft a program
that delivers maximal benefit to the public and the transportation system while
minimizing costs imposed on suppliers and motorists. As an example of how
such costs can shake out, under California’s LCFS, the cost of regulating
transportation fuels is passed through to consumers via heightened prices at the
gas pump.
Depending on the final shape of the program, policymakers could be
presented with numerous opportunities to maximize its size and effect. In
addition to the flexibility for entities to meet emissions reductions in a
cap-and-trade program, there are incentives for the TCI program to adopt a
program with cap-and-trade characteristics. The TCI program could be linked
to the existing RGGI power-plant program, and could allow for future linkage
to the cap-and-trade programs in California and Quebec.
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